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possible of reference to arbitration. Inaccessibility on 
the part of the offender will also affect the requirements 
of honor. A supposed insult committed by the Swiss 
upon the United States will be readily condoned. One 
committed by Mexican citizens becomes very acute. Its 
weakness, accessibilities, and potential wealth somehow 
magnify the insult. 



THE NEW SWISS-GERMAN TREATY OF 
ARBITRATION AND CONCILIATION 

By Dr. DE JONK VAN BEEK EN DONK 

A most noteworthy arbitration and conciliation 
agreement has been entered into between Switzer- 
land and Germany. It was signed on December 3, but 
not published until lately. While the German signa- 
tory, Dr. Gaus, of the Foreign Office, is almost unknown 
abroad, Switzerland was represented by a celebrity, Prof. 
Max Huber, one of the judges of the League of Nations' 
International Court of Justice. The negotiations for 
the treaty in question are likely to be the learned pro- 
fessor's last service to his government, the statute for 
the court forbidding that members exercise any political 
or administrative function. What a dignified end of 
his successful home position, for the draft of the Swiss- 
German agreement was chiefly his own work, and it is 
in every respect the very best arbitration and concilia- 
tion agreement ever concluded between two States. 

Even the preamble is carefully edited and very prom- 
ising. It clearly expresses the two contracting parties' 
intention and willingness to "respect each other's inde- 
pendence and territorial inviolability," as well as to 
"mutually promote the peaceful and friendly relations 
that have existed for centuries between the German and 
the Swiss people," and to "apply the reign of law as 
much as possible in their mutual relations." Further, 
the preamble emphasizes the parties' conviction that "in 
the case of conflicts unsuitable for judicial decision the 
advice of unbiased conciliators is a guarantee of peaceful 
settlement." 

PROVISIONS OF THE TREATY 

The treaty itself starts from the principle that any 
and every Swiss-German conflict not lending itself to 
diplomatic solution is to be submitted to an international 
institution, be -it one of arbitration (jurisdiction) or of 
conciliation. This principle is identical with the one 
occurring in the League's Covenant with regard to con- 
flicts between member States of the League. But 
whereas the Covenant does not make any obligation to 
the much more binding form of the two means of 
peaceful settlement — i. e., jurisdiction and arbitration — 
Article 2 of the Swiss-German Treaty contains the obli- 
gation to jurisdiction or arbitration for all conflicts con- 
cerning the interpretation of a treaty, any question of 
international law, -the existence of any fact which if 
established would constitute a breach of an international 
, obligation, and, lastly, concerning the nature and extent 
of the reparation to be made for such violation. These 
kinds of conflicts are tantamount to those enumerated 
in Article 36 of the statute for the Court of Inter- 
national Justice as being particularly fit for obligatory 
jurisdiction. 



AS TO "HONOR" AND "VITAL INTERESTS" 

In every single case the question, if a conflict comes 
under Article 2, is to be decided by the judicial body 
itself, which has also to decide whether a party is justi- 
fied or not in proclaiming that a certain conflict "con- 
cerns the independence, the territorial integrity, or any 
other vital interest," and is not, therefore, to be sub- 
mitted to the judge, but to the permanent Council of 
Conciliation (Article 4). If one of the parties says 
that a certain conflict is "primarily political," and hence 
unfit for exclusively juridical treatment, the judicial 
body may pronounce its submission to the Conciliation 
Council, provided at least four of the five judges are 
voting in favor of this interpretation. Many former 
arbitration treaties became more or less illusory by the 
flexible clauses of "honor" or "vital interests," which 
enabled a party unilaterally to withdraw certain conflicts 
from judicial decision. The Swiss-German treaty, by 
placing the final interpretation in the hands of the five 
judges, affords the possibility of forcing a party even 
against its will to resort to jurisdiction with the obli- 
gation to heed the decision. 

THE ARBITRATION BENCHES 

Article 6 deals with the composition of the arbitration 
benches. The five arbiters (judges) must be chosen 
from among the list of members of the permanent 
Hague Court of Arbitration. Each of the two conflict- 
ing parties appoints one of the five judges singly, while 
the three remaining ones are selected by both parties 
jointly. Thus a considerable degree of impartiality is 
assured. Should the parties be unable to agree upon 
the choice, the permanent Conciliation Court between 
Switzerland and Germany is called upon to nominate 
the judges as far as not agreed by the parties. 

Article 5 prescribes that the judges must base theii 
decisions on the general or particular international con- 
ventions existing between the parties, on international 
custom as evidence of a general practice accepted as 
law, on the general principles of law recognized by 
civilized nations. Wherever these three bases do not 
appear to be sufficient, the decision must be in con- 
formity with what the judges consider ought to be a 
rule of international law. If both parties agree, the 
judges may be led in their judgments by considerations 
of equity instead of by principles of law. 

SIMILAR TO BRYAN TREATIES 

The Swiss-German Treaty demands for every single 
justiciable conflict the appointment of an arbitration 
bench ad hoc, but it creates a permanent Council of 
Conciliation for conflicts unsuitable for treatment by 
jurisdiction. In this respect it reminds us of the pre- 
war treaties entered into at the instance of the American 
Secretary of State, William Jennings Bryan, with their 
permanent commissions of investigation. The new 
agreement happily combines the most valuable features 
of the older arbitration treaties with the best traits of 
the model Bryan conventions. In it nothing is miss- 
ing, to make it a highly probable instrument for the 
peaceful settlement of all conflicts whatsoever between 
the two parties. It is open to one objection only: its 
Conciliation Council does not make binding decisions, 
but restricts itself to recommendations which may or 
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may not be adopted by the parties after the prescribed 
waiting term, whereas the German Draft Covenant for 
a League of Nations (April, 1919) excluded every 
possibility of "violent self-help," as a permissible means 
of settlement, by declaring the Council's decisions abso- 
lutely binding upon both parties. 

By concluding this new treaty the Swiss Government- 
has taken the first step on the road of its future arbi- 
tration policy, as indicated in its message of December, 
1919, to Parliament. It remains to be seen whether 
Switzerland will succeed in inducing her other neigh- 
bors to enter with her into similar agreements. At any 
rate, the Swiss-German treaty is a model worth imitat- 
ing, mutatis mutandis, even between two parties both 
belonging to the League of Nations. One may well 
agree with Hans Wehberg, the prominent German au- 
thority on international law, if he emphasizes proudly 
and joyfully that the treaty in question, far from being 
"one out of many" merely, is indeed a milestone in the 
history of arbitration. 

He adds rightly that "it proves by a deed the German 
Government's new tendency toward an honest policy of 
right." By its conclusion, Switzerland, too, a pre-war 
sinner, along with Germany, in the matter of inter- 
national jurisdiction, does conform her new after-war 
spirit a good deal toward bringing about the future reign 
of international justice. 



HOW IT GOES WITH THE TREATIES 

Early in March, President Harding said that he would 
not "trade, lobby, admonish, or supplicate" for the ratifica- 
tion by the Senate of the treaties framed by the Conference 
on the limitation of Armaments. He had gone to the Sen- 
ate and stated his views as to what the treaties meant and 
what the reasons were for their ratification. With that he 
was done, other than to advise with the Senate leaders from 
time to time. 

A day or two after this statement from the President, 
Secretary Hughes, who had been on vacation in Bermuda, 
returned to Washington. There were many who thought he 
would take charge of the fight for the treaties and infuse 
into it his dynamic force. But he said he would not ; that 
he had done his part, and the responsibility now lay with 
the Senate. 

That calm attitude, almost an aloof "take it or leave it" 
attitude, upon the part of the two great figures of the Ad- 
ministration in foreign affairs, furnished a marked contrast 
to the anxiety and nervous tension of the leaders in the 
Senate of the fight for ratification. Senator Lodge and his 
lieutenants have had many anxious hours, and, on the side 
of Democratic responsibility for the treaties, Senator Under- 
wood has been scarcely less troubled. Both Senator Lodge 
and Senator Underwood believe all of the treaties will be 
ratified, but they recognize very genuine obstacles in their 
way before the Four-Power pact is given the sanction of the 
Senate. Generally, it is agreed that all save that part are 
safe in the Senate, but there is doubt as to the Administra- 
tion's enthusiasm for the others, if the Four-Power pact is 
beaten. 

The progress of that treaty in the Senate has been uncer- 
tainly up and down. When it was first announced in the 
Conference on the Limitation of Armament, and before it 



reached the Senate, every indication was that it would be 
ratified by that body with only a very small number of votes 
in opposition. The statement of Senator Lodge, in present- 
ing the treaty formally in the open session of the Confer- 
ence, that it provided only for conference and had no mili- 
tary implications, was accepted at face value. Very soon, 
however, arguments that Article 2 was strikingly similar to 
Article 10 of the League covenant appeared. That lessened 
enthusiasm. Then came the statement from Secretary 
Hughes to newspaper correspondents, that the Japanese 
home land was covered. Another dampening of enthusiasm 
resulted, which was increased when President Harding said 
the Japanese home land was not covered, thereby creating 
doubt as to the real meaning of the treaty and the real 
understanding that should be had of it. With the adoption 
by the Conference of the supplement, excluding the Japanese 
home land, the adverse tide was checked'. Later, the agree- 
ment upon the Naval Treaty created a wave of approval of 
the work of the Conference that seemed to sweep the Four- 
Power pact along with it, and when the treaties were sub- 
mitted to the Senate by President Harding the chances 
seemed somewhat better than ever for the instrument. 

But very soon the opposition revived. A number of Re- 
publican Senators generally classed as stanch Administra- 
tion, but members of the group known as the "Irreconcila- 
bles" in the League of Nations fight, manifested opposition, 
and it was apparent that unless their objections were re- 
moved the treaty's fate was gravely endangered. That situ- 
ation was met by Mr. Harding and Senator Lodge in agree- 
ing to what is known as the Brandegee reservation, which 
would put into the resolution of ratification, and thereby 
into the treaty, the substance of the statement made by the 
President when he appeared before the Senate, namely, that 
there is no commitment to armed force. Again, the pros- 
pects of the treaty seemed to improve. 

There was a short period of good cheer among the advo- 
cates of the treaty. Additional encouragement came when 
the ballot on the first treaty to be voted on, those dealing 
with American rights under the Japanese mandate over the 
island of Yap, showed weakness in the fight made against 
that agreement. That led to hope among the Administra- 
tion's friends that the opposition to the Four-Power pact 
was largely sound and fury and could not be translated into 
nearly enough votes to defeat ratification. 

Another time of gloom came, however. Almost daily there 
were reports of losses for the treaty among the Democratic 
Senators who had been counted as favoring it. Stories that 
Mr. Wilson was opposed spread, although no reliable infor- 
mation as to his views was obtainable. Little doubt was 
had by most observers that Senator Underwood was not so 
successful as he and the Administration had hoped in bring- 
ing the Democratic Senators into line. All of the reports 
from the Democratic side indicated either that men who had 
been looked upon as certain to vote for ratification had defi- 
nitely changed their minds or were wavering. 

When formal debate in the Senate was started, the pre- 
vailing belief was that the opposition was within three or 
four votes of enough to defeat ratification. Some estimates 
put the number of Democratic Senators opposed to the treaty 
as high as 28. With Senators Borah, Johnson, La Follette, 
and France on the Republican side bitterly antagonistic, 
that Democratic figure, if correct or approximately so, obvi- 
ously was at the very edge of the dead line. 



